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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

In Re: Docket to Establish Generic Performance Measures, Benchmarks, and Enforcement
Mechanisms for BellSouth Telecommunications, Inc.

Docket No. 01-00193
BELLSOUTH TELECOMMUNICATIONS, INC.'S

PETITION FOR STAY OF ORDER SETTING PERFORMANCE MEASURES,
BENCHMARKS AND ENFORCEMENT MECHANISMS ISSUED MAY 14, 2002

Pursuant to Tenn. Code Ann. § 4-5-316 and Section 1220-1-2-.19 of the Rules of the
Tennessee Regulatory Authority (the "TRA"), BellSouth Telecommunications, Inc. ("BellSouth™)
hereby petitions the TRA for a stay of the TRA's Order Setting Performance Measures, Benchmarks
and Enforcement Mechanisms ("Order") issued May 14, 2002, in the referenced proceeding.
BellSouth requests this stay to remain in effect pending the filing and resolution of the Motion for
Reconsideration BellSouth intends to file, as well as during any ensuing appeals that may be
necessary. As grounds for this motion, BellSouth respectfully submits that the stay is appropriate
and necessary for the following reasons:

1. Tennessee Code Annotated § 4-5-316 authorizes the Authority to stay the
effectiveness of an order pending an appeal. The statute does not identify any specific factors that
the Authority should consider. However, under Rule 62 of the Federal Rules of Civil Procedure,
which is identical in all relevant respects to the equivalent state rule, a court is to consider the
following factors:

(D the likelihood that the party seeking the stay will prevail on the merits of the

appeal; (2) the likelihood that the moving party will be irreparably harmed absent the

stay; (3) the prospect that others will be harmed if the court grants the stay; and (4)
the public interest in granting the stay.
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Hiltonv. Braunskill, 481 U.S. 770, 776, 107 S. Ct. 2113, 95 L.Ed.2d 724 (1987); see also Michigan
Coalition of Radioactive Material Users, Inc. v. Grieptrog, 945 F.2d 150, 153 (6" Cir. 1991). TRA
Rule 1220-1-2-.19 includes similar factors and states that the TRA shall consider and give
appropriate weight to those factors. These factors do not constitute prerequisites, each of which must
be met for a stay, but rather are considerations that must be balanced together. Id When these
factors are balanced in this case, it is clear that a stay should be issued.

2. This docket was created for the purpose of establishing generic performance measures
and benchmarks and to create an enforcement mechanism to insure that BellSouth provides access to
its Operational Support Systems (OSS) on a basis comparable to that which it provides its retail
operations. If there is no comparable retail operation, access is to be permitted on a basis that allows
competing carriers a meaningful opportunity to compete with BellSouth.

3. BellSouth, as well as other parties to this proceeding, proposed various performance
measures, benchmarks and enforcement mechanisfns calculated to accomplish the intended purpose
stated in the paragraph next preceding. In its Order, the TRA adopted 68 measures, most of which
have their genesis in proposals made by BellSc;uth. However, the TRA made extensive changes in
the measurements, examples of which are set forth in the Affidavit of Alphonso Varner, attached
hereto.

4. The testimony that BellSouth provided in this docket, which was uncontroverted, was
that it would take approximately three months from the date of a TRA order before the performance
measures and enforcement mechanism could be implemented in Tennessee. That time frame
assumed that no changes, or only minor changes were made in the performance measures proposed
by BellSouth. No estimate was given, nor could it have been, of the time that would have been

required to implement performance measures that differed from those proposed by BellSouth.




5. The Order directs that a great number of the now-changed performance measures be
implemented immediately, and that the balance be implemented in no more than 90 days. As the
Affidavit of Mr. Varner attests, since it would require 90 days to implement the BellSouth-proposed
measurements, if unchanged, it is literally impossible for BellSouth to implement the changed
performance measures that the TRA has ordered immediately, or indeed, to implement those
performance measures within the next three months.

| 6. BellSouth submits, based on the information in Mr. Varner's affidavit, that it cannot
comply with the Order of the TRA in the time frames required. The evidence is unequivocal that
performance measures could not be implemented in the time required by the TRA. If the Order is
not stayed, BellSouth will find itself, through no fault of its own, in violation of the literal terms of
the Order.

7. It is axiomatic that a party is irreparably harmed when it faces the risk of sanction or
penalty for the failure to do that which it is unable to do. B.F. Goodrich Tire Co. v. Lyster, 328 F.2d
411 (5™ Cir. 1964) (finding that trial court erred when it sanctioned party for failure to obtain written
answers when it was physicaliy impossible for party to obtain such answers). Accordingly,
BellSouth would be irreparably harmed in the event that this Order were not stayed. Moreover,
placing a party in jeopardy of penalty for the failure to do that which it is unable to do is contrary to
the public interest.

8. Further, to the extent that the TRA grants all or any portion of the Motion for
Reconsideration that BellSouth will file in this proceeding, any efforts to comply with the TRA order
in the time frame allowed, even though such efforts cannot possibly be successful, will divert limited

resources that should not be wasted.




WHEREFORE, for all the foregoing reasons, BellSouth respectfully requests that the TRA
stay the Order in which it directed BellSouth to implement specified performance measures within
specified time frames not supported by the evidence and with which BellSouth cannot comply.

Respectfully submitted,

BELLSOUTH TELECOMMUNICATIONS, INC.

s

i

Guy M-Hicks
333 Commerce Street, Suite 2101
Nashville, Tennessee 37201-3300

(615) 214-6301

R. Douglas Lackey

J. Phillip Carver

675 W. Peachtree Street, Suite 4300
Atlanta, Georgia 30375




BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

In Re: Docket to Establish Generic Performance Measures, Benchmarks, and
Enforcement Mechanisms for BellSouth Telecommunications, Inc.

Docket No. 01-00193

AFFIDAVIT OF ALPHONSO J. VARNER

I, Alphonso J. Varner, being duly sworn, depose and say as follows:

1. My name is Alphonso J. Varner. I represent BellSouth in regulatory
proceedings concerning performance measurements and enforcement. I have provided

testimony to the Tennessee Regulatory Authority (TRA) in several dockets.

2. The purpose of this affidavit is to address the time allotted for implementation
of the TRA’s Order setting Performance Measurements, Benchmarks and Enforcement
Mechanisms (“Order”), issued by the Authority on May 14, 2002. My affidavit will
address a number of the changes in the measurements, enforcement mechanisms and
BellSouth’s procedures resulting from the May 14, 2002 Order.

L

3. In the Order, the TRA adopts 68 Performance Measurements as noted on
Exhibit A of the Order. Of these 68 measurements, 64 measurements were derived from
one of three BellSouth sources: 1) Exhibit DAC-1 attached to the Direct Testimony of
David A. Coon filed July 16, 2001; 2) a BellSouth SQM dated March 12, 2001; 3) or, in
the instance of TN Measurement P-16, “Service Order Accuracy,” from the Rebuttal

Testimony of David A. Coon, filed August 10, 2001.




4. In its Order, the Authority directed BellSouth to either implement the TRA’s
measurements immediately, or, in some cases, within 90 days of the Order. However, the
uncontroverted testimony in this proceeding, which I affirm again in this Affidavit, is that
implementation of the exact measurements proposed by}BeIISouth in its testimony
(“BellSouth measurements™) would take three months from the date such implementation
was ordered. See Page 102 of the Direct Testimony of David Coon, lines 5 though 7,
where Mr. Coon stated that BellSouth could implement the BellSouth measurements

within 3 months of a Order from the Authority.

5. While BellSouth could have implemented the BellSouth measures within 3
months, and while the Order ostensibly specifies 64 measurements proposed by
BellSouth, the Order modifies 61 of these measurements. Most of these modifications
are significant, requiring additional programming beyond what would have been required

if the Authority had adopted the BellSouth measurements.

6. Further, several aspects of the Order require BellSouth to make changes to
practices, methods and procedures if BellSouth is to comply with the Order. According
to the Order, 49 of these changed measurements are to be implemented immediately. It is
impossible to make the changes required in order to conform to the TRA’s order

“immediately.”




7. Attachment 1 to this Affidavit contains a detailed analysis of each
measurement in the Order. That attachment identifies the TN measurement number, the
name of the measurement, refers to Exhibit DAC-1 where applicable, and identifies the
changes to BellSouth’s measurements required to implement the Order that BellSouth has
been able to identify to this point. Several examples of these changes will be discussed

below that attempt to demonstrate the breadth of the changes the Order requires.

8. One of the key changes the Order makes to the BellSouth measurements
involves product disaggregation. As an example, the TN measurement P-1, “Mean Held
Order,” has 36 levels of product disaggregation specified. Of these 36 product groups, 20
are either new or are revised definitions of existing product groups. These 20 are:

Resold BRI ISDN

Resold PRI ISDN

Resold DID trunks

UNE Platform Dispatch In

UNE Platform Dispatch Out

UNE DSI1

UNE DS3 and greater

Unbundled ISDN BRI

Unbundled ISDN PRI

Unbundled ADSL

Unbundled HDSL

UCL (short and long)




Unbundled 2 wire xDSL loop

Unbundled 4 wire xDSL loop

Other Unbundled Loops Design — Dispatch In

Other Unbundled Loops Design — Dispatch Out
Other Unbundled Loops Non Design — Dispatch In
Other Unbundled Loops Non Design — Dispatch Out
Enhanced Extended Loops (EELs) Dispatch

Special Access to EELs conversion

Many of the products listed above are currently included in BellSouth’s existing
measurements, but not identified and reported as specified in the Order. For instance,
Resold BRI ISDN and Resold PRI ISDN are currently combined and included in the
category Resale ISDN. Both BRI and PRI are in that grouping but the data is not
reported separately. To separately report these products, BellSouth must modify
programming and, depending on the report, changes may have to be made to the feed for

the source data.

9. Importantly, the Order specifies changes in product disaggregation or
standards for 25 other measurements that, per the Order, are to be implemented
immediately, each of which will require similar programming. Based on the time
BellSouth has had to evaluate the changes, it is not possible to estimate how long it will

take to effectuate all the changes that would be required by the TRA’s Order as presently

written.



10. To illustrate one problem area, certain of BellSouth’s measurements are
regional in nature. BellSouth’s ability to comply with the time frames established by the
Order is complicated by the Order’s apparent requirement that a number of these regional
processes and regional measurements be converted to measurements that have
Tennessee-specific data. As an example, the Order changes TN Measurement 0-2,
“Acknowledgement Message Completeness” from a regional to a state-specific metric.
Programming and possibly operational changes are required to provide this state
specificity. As the Aiuthority will recall, it took seyeral months to provide state-specific
flow through data, where BellSouth has been repoﬁing the information on a regional
basis.' There are a total of 17 measurements that are currently done at the regional level

‘

that the Order appears to require be measured at tﬂe Tennessee level. The conversion of

these measures cannot be done in the time allowed by the Order.

11. It may be helpful, in explaining why these measures cannot be implemented in the
time required by the TRA, to explain the process that is involved in a modification of an
existing measure. A modification to any measurement is a methodical process that

requires the efforts of subject matter experts, businfass analysts, programmers, developers

! The issue there was the reporting of a flow-through percentage on a state-by-state basis, instead
of reporting the result on a regional basis. The time required to provide that information, almost three
months, did not involve any of the complications posed by the TRA’s modifications to the BellSouth
measurements involved here. For instance, creating a state-by-state flow through report did not involve
breaking the report further down into product disaggregations, which adds significant work effort.
Moreover, that involved a single measure. Here there are at least 17 additional measures that will have to
be changed, some of which will involve more development time than was the case with the flow through
report. In addition there are forty to fifty other measures that will also be implicated in this process. If the
preparation of the single state-by-state flow through report took three months, it would not be unreasonable
for the work on 61 measurements to take months, perhaps a year or longer.




and database analysts, as well as personnel dedicated to quality control. To be specific, a
single measurement change involves each of the following steps:
1) Conversion of requirements into general business rules and source system
identification, including,
(@) A determination of the changes required in the detailed documentation
of the measurements. In BellSouth this documentation includes the
Service Quality Measurement Plan (SQM);
(b) Research and documentation necessary to produce the high-level
framework for the changes in the measurement. This step includes a
description of the revision, the intent of the measurement and a
description of the output required;
(¢)  The handoff to the organization that will refine the framework into the
technical specifications for changes in the measurement.
2) Development of a preliminary measurement design document, including,
(@) Complete identification of the sources of the input database, table, field
and data value;
(b) Detailed description and application of business rule(s);
(¢) Detailed description of output requirements;
(d) Coordination of development requirements and the Coding design;

() Reconciliation between Design Requirements and Coding Requirements.

3) Code development and initial testing, which includes:




(@) Review and an initial mapping of requirements for the revised
measurement into the programs, data base routines and other recurring
processes that are used each month to produce the results;

(b) Coding and test process run to ensure that the data inputs are accurately
captured, that the business rules are coded properly and that any
outputs(s) used as an intermediate step in the monthly production
process are accurate;

()  Application of code production process and testing for expected output
and validation of records inclusion and exclusion.

4) Output and presentation development, including

(@ Review of initial design requirements and mapping into the existing

production processing;

(b) Coding and test process with test or actual data;

() Application of intermediate or raw data to production process.

5) Integration testing for potential impact on existing production outputs.
6) Performance assurance plan development and testing

(@ Review and initial mapping of requirements into the production process;

(b) Coding and testing process with test or actual data;

() Application of intermediate or raw data to production process with

output estimates for evaluation of potential impact on payments.

12. Obviously, the amount of time required for each measurement change depends on the
complexity of the change. However, this effort typically requires anywhere from 45 to

270 days for the total process per measurement. To repeat, this time period is for every




measurement, and the more changes to individual measurements, and the more measures

to be changed, the longer the process takes to accomplish.

13. In addition to the programming changes that I have discussed above, the
requirements of the Order specify certain changes in measurements that will require
changes in BellSouth’s processes before BellSouth can implement the revision to the
measurement.  As an example, TN Measurement M&R-6, “Average Answer Time-
Repair Centers,” contains a requirement that this regional center report answer time by
product. Calls to the center are not currently identified by product. In order to
implement this change, each employee in the repair center would have to be trained to
input a product code for each trouble called into the repair center. This would obviously
add to the time required to enter the trouble information, F urthermore, in order to
associate each answer time with a unique product, a CLEC could call in no more than one
trouble at a time. Programming would than have to be revised to capture this data and
report the answer times by individual product. Development of these processes cannot
be accomplished in the time allowed by the Order and indeed, at this point, it is uncertain

how much time would be required for BellSouth to comply with the Order.

14. The purpose of my affidavit is not to provide an exhaustive list of the issues that
BellSouth has in complying with the timing requirements of the Order. Instead, I have
provided illustrations of the issues that have been raised for the sole purpose of
demonstrating that it is literally impossible for BellSouth to comply with the time

constraints imposed on it by the Order. Further, each requirement of the Order that goes




beyond the BellSouth measurements creates a unique set of facts that must be addressed
individually. Accordingly the time that it will take to accomplish what the Order requires

is dependent upon many factors.

Further Affiant sayeth not.

) e

Alph so J. Varner

Sworn to and subscribed before me this 21" day of

May, 2002.

WodaNe D 0

Notary Public

My Commission expires:

MICHEALE F. BIXLER
Notaty Public, DouglasCounty G
My Commission Expires November 3, 2005
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CERTIFICATE OF SERVICE

I hereby certify that on May 21, 2002, a copy of the foregoing document was served on

the following parties, via the method indicated:

[ ] Hand
P4 Mail

[ 1 Facsimile

[ ] Overnight

[ 1 Hand
=<t Mail

[ ] Facsimile

[ 1 Overnight

[ 1 Hand
~]_Mail

[ ] Facsimile

[ 1 Overnight

[ 1 Hand
P Mail

[ ] Facsimile

[ 1 Overnight

[ 1 Hand
Mail

[ ] Facsimile

[ ] Overnight

James Lamoureux, Esquire
AT&T

1200 Peachtree St., NE
Atlanta, GA 30309

Henry Walker, Esquire
Boult, Cummings, et al.

P. O. Box 198062
Nashville, TN 37219-8062

Jon E. Hastings, Esquire
Boult, Cummings, et al.

P. O. Box 198062
Nashville, TN 37219-8062

Charles B. Welch, Esquire
Farris, Mathews, et al.

618 Church St., #300
Nashville, TN 37219

Dana Shaffer, Esquire
XO Communications, Inc.
105 Malloy Street
Nashville, TN 37201




